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STATEMENT OF ISSUE PRESENTED ON APPEAL
POINT ONE
DID THE LOWER COURT COMMIT ERROR AND
VIOLATE DEFENDANT'S RIGHT TO COMPULSORY
PROCESS TO INSURE ATTENDANCE OF WITNESSES
IN HIS BEHALF, BY DENYING DEFENDANT'S MOTION
TO CONTINUE TRIAL WHEN THREE OF DEFENDANT'S
WITNESSES FAILED TO APPEAR TO TESTIFY?

IN THE SUPREME COURT
OF THE STATE OF UTAH

STATE OF UTAH,

]

Plaintiff/Respondent,

]

vs.

;)

JERRY GRIFFITHS,

]

Case No. 860470

Defendant/Appellant,
BRIEF OF DEFENDANT-APPELLANT

STATEMENT OF FACTS
The Defendant-Appellant was charged with robbing a fast food restaurant
November 29, 1985 at approximately 6:45 p.m. in Bountiful, Utah. A handgun was
used in the robbery. Defendant-Appellant asserted an alibi defense in that he was
with friends at the time of the robbery. All five of the alibi witnesses were subpoenaed
and interrogated by a Davis County Sheriffs Office Investigator.
At the trial, three of the five alibi witnesses failed to appear for trial. Each of the
witnesses had appeared at an earlier trial which was declared a mistrial due to
improper testimony by a state witness.
Defendant-Appellant was convicted principally on eye witness identification,
there being no other hard evidence against Defendant-Appellant.
Defendant-Appellant's motion to continue was denied and trial proceeded
despite Defendant's lack of all of his alibi witnesses. Upon his conviction DefendantAppellant's motion for new trial was denied.
S U M M A R Y O F ARGUMENT

Defendant and Defendant's Counsel made diligent, good faith, efforts to ensure
attendance of five (5) alibi witnesses to trial.

Each of the five witnesses were

interviewed by a representative of the Davis County Attorney's Office and Davis
County Sheriffs Office and found to be willing and able to testify as to Defendant's
whereabouts on the night of the robbery. All five witnesses appeared for the first trial
but did not testify due to improper prosecution witness testimony, resulting in a mistrial.
The three absent witnesses live in reasonable proximity to the Court and
addresses for all were possessed by the Court.
The failure of the Court to allow Defendant to procure attendance of said three
witnesses by granting a continuance even for one (1) day, is an effective denial of
Defendant's right to have compulsory process to require witnesses to attend trial.
ARGUMENT
Defendant's right to call and present witnesses who can present testimony
favorable to his cause or defense is an absolute and fundamental right secured by
constitutional and statutory guarantees.
When a witness is unavailable or intentionally absents himself from the trial, the
Defendant's recourse is to seek a continuance of trial. The granting of a continuance
is, of course, addressed to the sound discretion of the Court. Whether a continuance
should be granted seems to rest on an evaluation of the following factors and issues:
1.

DILIGENCE - Has the party seeking continuance made diligent and good

faith efforts to procure attendance of witnesses? State v. Freshwater. 30 Utah 442, 85
P.447, State v. Eller. 508 P.2d 1045 (Washington 1973)
Defendant caused to have served subpoenas on five alibi witnesses,
Darlene Gay Newson, William B. White, Michael L Ewell, Kenneth L Shelly and Paula
M. Tafoya. The names, address and telephone number of each was disclosed to the
County Attorney's Office and each was interviewed by a Davis County Sheriffs
representative.
-2-

Each of the five witnesses appeared for trial on June 19, 1986. Each
again talked to a Sheriffs Deputy named Detective Stevens and confirmed their
intention to testify on Defendant's behalf. The trial was declared a mistrial prior to
these witnesses' testimony.
At the subsequent trial approximately one month later, three of the five
witnesses failed to appear. Darlene Gay Newsome and William White appeared and
testified as to Defendant's alibi.
At no time did Counsel for Defendant or Defendant have knowledge or
information to believe that the three witnesses would not appear.
Defendant and Defendant's Counsel acted in a good faith, diligent and
responsible manner in working to ensure attendance of defense witnesses. It should
be noted that one of the absent witnesses was subsequently brought to Court and
sentenced for his failure to appear.
2.

SUBSTANTIAL MATERIALITY AND RELEVANCY OF PROPOSED

TESTIMONY - Will the proposed testimony offer appropriate evidence on a point in
issue? Neufield v. United States. 73 App. D.C. 174, 118 E.2d 375, Cert, denied, 315
U.S. 798
The five witnesses were subpeonaed for the purpose of testifying as to
Defendant's alibi.

Defendant alleges that on November 29, 1985 at approximately

6:30 p.m. he was with the five witnesses at the Barbed Wire Lounge in Salt Lake City.
Each witness was to have confirmed said alibi or the Defendant's activities
immediately prior and thereby corraborating Defendant's alibi.
The outcome of this case hinged upon the credibility of the State's
eyewitness and of Defendant's alibi defense. The substance of any alibi defense is
determined by the quality and quantity of witnesses.

Having three additional alibi

witnesses cannot be minimized in value to Defendant's case.
-3-

Had Defendant

subpoenaed fifteen witnesses and only twelve had appeared, then an issue of
cumulative testimony would arise. Such an issue is not apparent herein.
3.

COMPETENCY OF WITNESS AND TESTIMONY-

Even if the witness is

procured, is the testimony flawed bv witness competency, witness priviledge. hearsay
speculation or similar evidentiary problems which would preclude the testimony at

Uial?
The testimony from the five proposed witnesses was direct and first hand.
Based on the information gathered by Officer Stevens in his interview of each witness,
no foreseeable problems were evident to preclude introduction of any of said
testimony.
4.

PROBABILITY OF SECURING THE DESIRED TESTIMONY - The mere

possibility that a witness mav be found is insufficient to warrant a continuance.
The courts have generally found that an absent witness whose
whereabouts or availability is unknown, State v. Freshwater, supra at 447, or a
witness who is a fugitive from justice, Funderbunk v. Mississippi. 219 Miss. 596, 69 So.
2d 496, 42 ALR 2d 1221, or a witness who could not be compelled to testify, such as a
co-defendant, State v. DiGiallanardo. 503 P.2d 43, are not grounds for continuance.
To allow continuances on such speculative basis as above set forth would create
havoc in calendaring trials.
None of the above factors are present in the case at bar. The three
absent witnesses are residents of Salt Lake City, Utah; All were served easily by the
Davis County sheriffs Deputy and apparently none are under disability to testify.
The continuance requested by Defendant was premised on the necessity
to obtain important and substantial testimony. Counsel for Defendant and Defendant
were caught by surprise by the absence of three witnesses. The witnesses' failure to
appear was not due to a lack of diligence on Defendant's part, as subpeonas had
been served and all witnesses appeared for the first trial and confirmed their intention
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I, STEPHEN I. ODA, hereby certify that I have mailed four (4) true and accurate
copies of the aforegoing Brief of Defendant-Appellant to the attorney for PlaintiffRespondent, DAVID L WILKINSON, Utah Attorney General, at 236 State Capital, Salt
Lake City, Utah 84114 .

Stephen I. Oda

